SCHEDULE
BIODIVERSITY NET GAIN – ON SITE

1 [bookmark: _Hlk29218184][bookmark: _Hlk214865790]DEFINITIONS
1.1 In this Schedule in addition to the definitions provided in clause 1 of this Agreement the following words shall have the following meanings 
	“Agreement Expiry Date”
	means a date which is the expiration of the period of 30 years following the Completion Date.


	[bookmark: _Hlk167289310]“Biodiversity Gain Land Monitoring Contribution”
	means the sum of £[footnoteRef:1] (insert sum in words) Index Linked to be paid by the Developer to the District Council under paragraph 5.1 of this Schedule of this Agreement to be applied by the District Council as a financial contribution towards the District Council's costs of monitoring compliance with the Owner [and Developer’s] obligations under this Agreement for the purpose of achieving the Biodiversity Net Gain as specified in the Habitat Management and Monitoring Plan. [1:  Drafting Note: Figures are contained in the published BNG Guidance Note: Securing ‘Significant’ Onsite Enhancements] 


	
	

	“Biodiversity Metric”
	means the statutory biodiversity accounting tool published by DEFRA or Natural England from time to time that can be used to measure the biodiversity value or relative biodiversity value of habitat or habitat enhancement for the purposes of biodiversity net gain.


	“Biodiversity Net Gain” or “BNG”
	means an increase in Biodiversity Units resulting from implementing the Habitat Management and Monitoring Plan (as measured using the Biodiversity Metric) on the Site in order to create or enhance biodiversity under Schedule 7A of the 1990 Act.

	
	

	“Biodiversity Unit(s)”
	means the quantum of biodiversity as measured by the Biodiversity Metric.


	“Breach Notice”
	means a notice which may be served by the District Council on the Owner under paragraph 7 of this Schedule of this Agreement.


	“Certificate of Completion”
	means a written certificate of completion confirming that the Habitat Creation and Enhancement Works have been completed to the reasonable satisfaction of the District Council on the Completion Date issued (or deemed to have been issued) by the District Council under paragraph 1.2.1 of [  [footnoteRef:2]  ] Schedule and for the avoidance of doubt the said certificate may be issued by email to: [insert email applicant’s email address] or post in accordance with clause [6.12[footnoteRef:3]]  [2:  Drafting Note - Insert Schedule number for District Council obligations]  [3:  Drafting Note – check clause number in the boiler plate provisions] 



	“CIEEM”



“Commencement Date”


	is the Chartered Institute of Ecology and Environmental Management or its successor in function

means the date upon which the Development Commenced with the meaning ascribed to Commencement of Development within this Schedule 


	“Commencement of Development”

	means the carrying out on the Site of any material operation (as defined in Section 56(4) of the 1990 Act) pursuant to the Planning Permission or (where clause 10.9[footnoteRef:4] applies) a Qualifying Permission and material operations shall be construed as being carried out at the earliest date on which any material operation is begun save that a material operation shall not include the erection of hoardings and fences and “Commence Development” and “Commenced” shall be construed accordingly  [4:  Drafting Note: check clause number in the boiler plate provisions] 



	“Competent”
	holding a minimum of Membership of the CIEEM or a cognate body with a professional code of conduct and/or in line with definitions provided by the British Standard on Biodiversity Net Gain (8683: 2021) and any relevant Natural England or DEFRA Guidance


	“Completion Date”
	means the date specified in the Certificate of Completion that shall be the date that the Habitat Creation and Enhancement Works were completed 


	“Completion Date Notice”






“Completion Report”

	means written notice from the Owner to the District Council of the proposed Completion Date served in accordance with paragraph 3.2.4 of this Schedule or a subsequent Completion Date Notice under paragraph 3.2.5 of this Schedule as the case may be.

means a written report submitted by a Competent ecologist who has personally surveyed the Site and which confirms that the Habitat Creation and Enhancement Works have been satisfactorily completed in accordance with the approved HMMP in force at the time


	“DEFRA”
	means the public body known as the Department for Environment, Food & Rural Affairs or any successor body which acts as the Government's advisor for the natural environment, food or rural affairs in England


	“Development Completed”
	means when the works, or any part of the works, specified in the Development have been fully built out and are ready for occupation for the use permitted by the Planning Permission and “Completion of the Development” and “Completed the Development” shall be construed accordingly 


	“Force Majeure Event”
	means a circumstance not within the control of the Owner including without limitation (a) an act of God such as a drought, flood or other natural disaster; (b) appearance on the Site of an invasive or nuisance species (singular or plural); (c) epidemic or pandemic; (d) terrorist attack, civil war, civil commotion or riots, war, threat of or preparation for war, armed conflict, imposition of sanctions, embargo or breaking off of diplomatic relations; (e) nuclear, chemical or biological contamination; (f) plant disease; (g) epizootic; or (h) compulsory purchase


	“Habitat Creation and Enhancement Works”
	means the habitat creation and enhancement works set out in the Habitat Management and Monitoring Plan (excluding any management or monitoring activities specified in the Habitat Management and Monitoring Plan)


	“Habitat Management and Monitoring Plan or HMMP”










“Impact”
	means the document to be prepared using Natural England’s published template “Habitat Management and Monitoring Plan” Template (J258) or being substantially in such format as is approved by the District Council which provides for the Biodiversity Units on the Site calculated in accordance with the Biodiversity Metric and which contains written narrative and spatial mapping details for Biodiversity Net Gain on the Site, as submitted to and approved by the District Council 

means where the habitat is lost or degraded such that there is a decrease in the biodiversity value of that habitat


	“Index Linked”
	means adjusted in accordance with any variation in the Index of Retail Prices Information excluding mortgage interest payments (RPIX) occurring between the month and year the Planning Permission is granted and the month and year of the date when the relevant payment to the District Council is due 


	“Monitoring Report”
	a written report produced by a Competent ecologist who has personally surveyed the Site to be provided on the dates set out in the Habitat Management and Monitoring Plan, which sets out:

(a) the results of a review of the operation and effectiveness of the Habitat Management and Monitoring Plan since the previous Monitoring Report; and
(b) any remedies or measures that are required to be implemented to meet the  requirements of the Habitat Management and Monitoring Plan 

using the monitoring strategy and methods set out in the Habitat Management and Monitoring Plan


	“Natural England”
	means the public body known as Natural England or any successor body which acts as the Government's advisor for the natural environment in England


	“Off-Site”
	means a site identified by or on behalf of the Owner and approved in writing by the District Council where Biodiversity Units are to be provided in accordance with paragraphs 7.2.1 and / or 7.2.2 and/or  7.3.2.1  7.3.2.2 or 7.3.2.3 of this Schedule as may apply


	“Remedial Steps”
	means any remedial steps required to ensure compliance with the Habitat Management and Monitoring Plan



2 Owner [and Lessee/Developer[footnoteRef:5]] Covenants [5:  Drafting Note: references to the parties throughout this Schedule will depend on who is required to provide the S106 obligations] 

2.1 The Owner [and Lessee/Developer] covenants with the District Council so as to bind their interests in the Site as set out in this Schedule
3 [bookmark: _Toc185831645]The Habitat Management and Monitoring Plan
3.1 [bookmark: _Ref162460731]Prior to the Commencement of the Development, to submit the Habitat Management and Monitoring Plan to the District Council for its approval and not to Commence Development until the HMMP has been approved by the District Council.
3.2 To: 
3.2.1 [bookmark: _Hlk185843116][bookmark: _Ref167308814][bookmark: _Hlk164673156]begin the Habitat Creation and Enhancement Works in accordance with the Habitat Management and Monitoring Plan;
3.2.2 [bookmark: _Hlk185837733]use reasonable endeavours to Complete the Development not later than 5 years from the Commencement Date and to complete the Habitat Creation and Enhancement Works in accordance with the Habitat Management and Monitoring Plan prior to the Completion of the Development and prior to Occupation of the Development;
3.2.3 not cause or permit the Occupation of any part of the Development prior to completion of the Habitat Creation and Enhancement Works in accordance with the Habitat Management and Monitoring Plan
3.2.4 [bookmark: _Ref168181591][bookmark: _Ref168174976]provided that the Development Completed, issue the Completion Report and Completion Date Notice to the District Council within 10 Working Days of the latter of: completion of the Habitat Creation and Enhancement Works, or the date the Development Completed; 
3.2.5 promptly rectify any defects in the Habitat Creation and Enhancement Works identified by the District Council under paragraph 1.2.2 of the [ [footnoteRef:6]  ] Schedule as soon as reasonably practicable and issue a subsequent Completion Date Notice and thereafter to continue to rectify any defects and issue Completion Date Notices until the District Council issues a Certificate of Completion; [6:  Drafting Note: insert Schedule number for District Council obligations] 

3.2.6 [bookmark: _Hlk164672855]upon receiving the Certificate of Completion from the District Council, maintain the Site in accordance with the Habitat Management and Monitoring Plan for a period of not less than 30 years from the Completion Date; and
3.2.7 provide a Monitoring Report to the District Council within 20 (twenty) Working Days of each Monitoring Report date specified in the Habitat Management and Monitoring Plan.
4 [bookmark: _Ref164628790][bookmark: _Toc185831646]Amendment to the Habitat Management and Monitoring Plan
4.1 [bookmark: _Ref164434148]To notify the District Council of any requested amendment to the Habitat Management and Monitoring Plan, such notice to include:
4.1.1 the proposed amended Habitat Management and Monitoring Plan;
4.1.2 a statement of reasons for such amendment; and
4.1.3 confirmation (with reasons) that the amendment would not prejudice:
4.1.3.1 the use or management of the Site in a manner consistent with its function to deliver Biodiversity Net Gain; and
4.1.3.2 the continued functioning of the Site for Biodiversity Net Gain 
4.2 The amended HMMP shall include: an updated Monitoring Report, updated Biodiversity Metric, and updated plans to show the areas on the Site that BNG has been delivered, is to be delivered and to omit those areas on the Site where BNG will no longer be delivered (as the case may be)
4.3 Not to make any changes to the HMMP without the prior approval, in writing, of the District Council.
4.4 Where the District Council agrees, in writing, to the changes to the HMMP, the Owner [and Lessee/Developer] shall thereafter manage and maintain the Site in accordance with the amended Habitat Management and Monitoring Plan for the remaining period that expires 30 years from the Completion Date, or for such longer period as agreed between the District Council and the Owner [Developer/Lessee], and for no other purpose inconsistent with the requirements of the Habitat Management and Monitoring Plan.
5 [bookmark: _Ref164633765][bookmark: _Toc185831647] Biodiversity Gain Land Monitoring Contribution
5.1 [bookmark: _Hlk170653082]To pay the Biodiversity Gain Land Monitoring Contribution to the District Council prior to the Commencement of Development
6 [bookmark: _Toc185831648][bookmark: _Toc184031503]Access for Inspection
6.1 From the Commencement Date, to allow the District Council, its agents, and contractors with or without workmen and equipment to enter onto the Site at all reasonable times (following reasonable notice given in accordance with paragraph 4 of the [  [footnoteRef:7]  ] Schedule to monitor compliance with the obligations in this Agreement and any Breach Notice; and [7:  Drafting Note: insert Schedule number for District Council obligations] 

6.2	pass and repass across any land within the Owner’s [and Lessee/Developer’s] control which is necessary to gain access to for the purpose of accessing the Site in accordance with this paragraph 6.1
7 [bookmark: _Toc185831649]Breach Provisions
7.1 [bookmark: _Hlk185843426]Where a Breach Notice has been served, to:
7.1.1 [bookmark: _Hlk184898120][bookmark: _Ref170481850][bookmark: _Ref164602176][bookmark: _Hlk185843365]provide to the District Council for approval a draft proposal in writing within 20 Working Days of the date of the Breach Notice setting out the Remedial Steps and a timetable for the implementation of those Remedial Steps;
7.1.2 [bookmark: _Hlk185837982]provide to the District Council any additional information it reasonably requires in order to consider the draft proposal and Remedial Steps; and
7.1.3 as soon as reasonably practicable following approval by the District Council of a proposal referred to in paragraph 7.1.1 of this Schedule, the Owner [and Developer] shall implement the Remedial Steps in accordance with that approved proposal.
7.2 [bookmark: _Hlk185838096]At any time where the District Council, acting reasonably, considers that  the Owner and/or Developer are unable to deliver the Biodiversity Units on the Site, in accordance with its Biodiversity Metric calculation, as submitted and approved by the District Council in accordance with the Planning Permission, the Owner and/or Developer shall, subject to the District Council’s agreement in writing (and in all cases providing proof of purchase): 
7.2.1 purchase and allocate to the Planning Permission replacement Biodiversity Units Off-Site of an equivalent number to those it has been unable to deliver on the Site; and
7.2.2 if replacement Biodiversity Units are only partly available Off-Site, then in addition to securing those available and allocating them to the Planning Permission, to also purchase an equivalent number of statutory credits from Natural England of Biodiversity Units that it has been unable to deliver both on the Site and Off-Site; and
7.2.3 where replacement Biodiversity Units are not available Off-Site, purchase  equivalent statutory credits from Natural England of Biodiversity Units it has been unable to deliver on the Site or Off-Site.
7.3 Where the Owner and/or Developer has Commenced Development but has not Completed the Development within 5 years of the Commencement Date and no longer intends to fully build out the entire Development which results in a failure to deliver the Biodiversity Units on the Site in accordance with the Habitat Management and Monitoring Plan, then the Owner and/or Developer shall, submit to the District Council an amended Habitat Management and Monitoring Plan for its approval, in accordance with paragraph 4.2 of this Schedule, and:  
7.3.1 [bookmark: _Hlk184902762][bookmark: _Hlk184904357] where the amended and approved HMMP would deliver a biodiversity net gain of a minimum of 10% on Site of the Development as built out, the Owner and Developer (as appropriate) shall manage and maintain the Site accordingly; or 
7.3.2  where the amended and approved HMMP would not deliver a biodiversity net gain of a minimum of 10% on Site of the Development as built out, the Owner and Developer shall secure BNG proportionate to the Impact of the Development that has been built by (and in all cases providing proof of purchase): 
7.3.2.1 purchasing and allocating to the Planning Permission replacement Biodiversity Units Off-Site of an equivalent number to those it has been unable to deliver on the Site; and 
7.3.2.2 if replacement Biodiversity Units are only partly available Off-Site, then in addition to securing those available and allocating them to the Planning Permission, to also purchase an equivalent number of statutory credits from Natural England of Biodiversity Units it has been unable to deliver both on the Site and Off-Site; and 
7.3.2.3 where replacement Biodiversity Units are not available Off-Site, purchase equivalent statutory credits from Natural England of Biodiversity Units it has been unable to deliver on the Site
PROVIDED THAT upon receiving the District Council’s agreement in writing to paragraph 7.3.1 or 7.3.2.1, 7.3.2.2, 7.3.2.3 above, as applies, then the Owner and/or Developer shall issue the District Council with the Completion Report and Completion Date Notice within 10 Working Days of the District Council’s notification and shall thereafter comply with the provisions set out within this Schedule paragraph 3.2.5, 3.2.6 and 3.2.7 in so far as applicable to the Biodiversity Units provided on Site


[footnoteRef:8]SCHEDULE [8:  Add these provisions to the relevant Schedule that provides for the District Council obligations] 

[bookmark: _Hlk185839045]The District Council covenants with the Owner [and Lessee/Developer] as follows:
1 Completion of the Habitat Creation and Enhancement Works
1.1 [bookmark: _Ref168153379]To review the Completion Report of the Habitat Creation and Enhancement Works within 30 Working Days following receipt of the Completion Date Notice;
1.2 [bookmark: _Ref168153501]Where the Completion Report has been reviewed under paragraph 1.1 above, to:
1.2.1 promptly issue a Certificate of Completion of the Habitat Creation and Enhancement Works if the Habitat Creation and Enhancement Works have been completed to the reasonable satisfaction of the District Council; or
1.2.2 promptly notify the Owner and [Lessee/Developer] of any defects, if the District Council determines that the Habitat Creation and Enhancement Works have not been completed; and
1.2.3 where the Owner [and /or Lessee/Developer] issues a subsequent Completion Date Notice under paragraph 3.2.5 of the [  [footnoteRef:9]    ] Schedule, re-review the Habitat Creation and Enhancement Works under paragraph 1.1 of this Schedule and to comply with paragraph 1.2 of this Schedule until it issues the Certificate of Completion. [9:  Drafting Note: insert the number for the BNG Schedule] 

1.3 	Where the District Council has not issued a Certificate of Completion in accordance with paragraph 1.2.1 of this Schedule nor provided notification of any defects in accordance with paragraph 1.2.2 of this Schedule within 30 Working Days of receipt of the Completion Date Notice, the Certificate of Completion will be deemed to have been issued by the Council.
2 [bookmark: _Toc185831652]Amendment to the Habitat Management and Monitoring Plan
2.1 Not to unreasonably withhold or delay giving its written approval to any revised or replacement Habitat Management and Monitoring Plan submitted by the Owner [and/or Lessee/Developer] to the District Council under the [ [footnoteRef:10]  ] Schedule of this Agreement. [10:  Drafting Note: insert the number for the BNG Schedule] 

3 [bookmark: _Toc185831653]Habitat Management and Monitoring Contribution
3.1 To use the Biodiversity Gain Land Monitoring Contribution for its intended purpose and not for any other purpose.
4 [bookmark: _Toc185831654][bookmark: _Ref164435943]Right of Access
4.1 To give not less than 10 Working Days' notice to the Owner [and Lessee/Developer] of its intention to access the Site for the purposes of inspection under paragraph 7 of  the [       [footnoteRef:11]         ] Schedule of this Agreement to ascertain the Owner [and Lessee/Developer’s] compliance with its covenants under this Agreement or a Breach Notice  [11:  Drafting Note: insert the number for the BNG Schedule] 

5 [bookmark: _Ref164633926][bookmark: _Toc185831655]Breach Provisions
5.1 Where it considers that the Owner [and/or Lessee/Developer] is not complying with its obligations under the [ [footnoteRef:12]   ] Schedule, the District Council may serve a Breach Notice on the Owner [and Lessee/Developer] setting out the reasons for alleging non-compliance  [12:  Drafting Note: insert the number for the BNG Schedule] 

5.2 Within 20 Working Days of receipt of the draft proposal from the Owner [and /or Lessee/Developer] in compliance with paragraph 7.1 of the  [  [footnoteRef:13] ] Schedule, the District Council will confirm if the Remedial Steps set out therein are approved [13:  Drafting Note: insert the number for the BNG Schedule] 

5.3 In the event that the District Council does not approve the said draft proposal and Remedial Steps, the District Council shall set out what the Owner [and/or Lessee/Developer] must reasonably do, or further information it must reasonably provide, in order to secure the District Council’s approval.
5.4 A Breach Notice may be withdrawn at any time where the District Council is subsequently satisfied that the Owner [and/or Lessee/Developer] is complying with the obligations under this Agreement and no draft proposal and Remedial Steps are required.


